Justice Story's influential views dominated American choice-oflaw theory well into the present century. 5 Story perceived the sovereignty of the states as mutually exclusive. According to this theory, each state possesses full power to bind persons and property within its territory, but the force that a state's laws receive elsewhere depends solely on whether other jurisdictions choose to defer to those laws. This territorial perspective became known as the vested rights theory because it deems a right of action acquired within the territory and under the law of one state to be fixed and vested as against the law of any other jurisdiction. 6 Story's views were eventually incorporated into the first Restatement of Conflict of Laws 7 and achieved almost universal acceptance. 8 In tort actions, the territorial or vested rights approach to choice of law holds that the law of the place where the alleged wrong was committed, or lex loci delicti, determines the defendant's liability.9 To identify the governing jurisdiction, a judge simply characterizes the issue as one of tort law and determines the site of the injury. Courts adopted this approach in the belief that it would lead to uniform and predictable results. 10 The notion that the place-of-injury rule is easy to apply and produces certain results has proved, however, to be an illusion. In theory, the place-of-injury rule identifies the controlling jurisdiction without referring to the content of the domestic law of the forum or any other jurisdiction. A review of the case law demonstrates that, in fact, courts have often refused to apply foreign doctrines that violate the public policy of the forum, even when territorial choice-of-law rules clearly call for the application of foreign law." 1 Imaginative judges have circumvented odious applications of the place-of-injury rule by characterizing particular issues as procedural or as turning on substantive law other than tort, and they have thereby manipulated choice-of-law principles so as to favor the law of the forum.
1' For example, in Kilberg v. Northeast Air- lines, Inc., 13 a New York court faced a domiciliary's wrongful death action involving an airplane crash in Massachusetts. Refusing to apply a Massachusetts statute limiting damages in such cases, the court ruled that the measure of damages is a remedial or procedural question to be decided under local law.
14 Similarly, in Haumschild v. Continental Casualty Co., 15 the Supreme Court of Wisconsin permitted a woman to sue her husband for injuries sustained in an automobile accident in California and thus declined to recognize California's interspousal immunity doctrine. The court held that the capacity of spouses to sue one another is a question of "family law" controlled by the law of the domicile. 16 In resorting to characterization, a judge accepts the premises of the vested rights rule and merely switches labels to achieve a palatable result. The use of such conclusory labeling inevitably leads to capricious decisions. 17 Would the Haumschild court recognize California's immunity doctrine if the wife sued a California driver, instead of her husband, and the defendant impleaded the husband for contribution as a joint tort-feasor? If the case were Kilberg decision was "New York's public policy prohibiting the imposition of limits on... damages," a policy the court described as "strong, clear and old." Id. at 39, 172 N.E.2d at 528, 211 N.Y.S.2d at 135-36. To implement that policy, the court resorted to the traditional choice-of-law rule that the law of the forum determines whether a particular issue is substantive or procedural. Id. at [41] [42] 172 Ultimately, characterization proves an unsatisfactory technique for solving choice-of-law problems because it yields inconsistent results and serves substantive policies in an unpredictable manner. Many courts have recognized the intellectual shallowness and practical arbitrariness of a method that skirts, rather than rejects outright, the rigid place-of-injury rule. In growing numbers, courts are discarding the traditional rule and turning instead to an analysis that expressly weighs substantive policies and applies the law of the jurisdiction having the greatest policy interest in the matter. 1 ' 9
II. THE MODERN APPROACH

A. The Babcock Decision
An explicitly policy-oriented approach to resolving choice-of-law issues in tort cases first gained judicial acceptance in Babcock v. Jackson, 20 , See generally R. WmNTRAUB, supra note 11, § 6.15, at 301 (describing characterization as "an important bridge between the rigid territorialism of place-of-wrong and a new policyoriented analysis"). [Vol 67:315 injury rule and dismissed the action because Ontario law immunized the host from liability to the guest except on a showing of gross negligence.
Reversing the trial court's decision, the court of appeals held New York law controlling as to the applicable standard of liability. The appellate court first noted that New York contacts dominated the guest-host relationship. The trip began and would have ended in New York; both parties were domiciled in New York; and the vehicle was registered and presumably insured in New York. 22 By contrast, the only Ontario contact was the fortuitous site of the accident. 28 The court then rejected the vested rights doctrine in favor of a more flexible inquiry:
"The vice of the vested rights theory", it has been aptly stated, "is that it affects to decide concrete cases upon generalities which do not state the practical considerations involved". More particularly, as applied to torts, the theory ignores the interest which jurisdictions other than that where the tort occurred may have in the resolution of particular issues....
... Justice, fairness and the "best practical result" may best be achieved by giving controlling effect to the law of the jurisdiction which, because of its relationship or contact with the occurrence or the parties, has the greatest concern with the specific issue raised in the litigation. The merit of such a rule is that "it gives to the place 'having the most interest in the problem' paramount control over the legal issues arising out of a particular factual context" and thereby allows the forum to apply "the policy of the jurisdiction 'most intimately concerned with the outcome of [the] particular litigation.' ,,24
Finally, the court found that New York's policy of compensating tort victims outweighed whatever minimal interests Ontario might have asserted to the contrary. [Vol. 67:315
B. The Second Restatement
The Babcock decision accords with the choice-of-law method developed in the Restatement (Second) of Conflict of Laws. 28 SectiQn 145 of the Second Restatement molds a choice-of-law test for tort cases that applies the law of the jurisdiction possessing the "most significant relationship" with the issue. 7 This method calls for the court to weigh the jurisdictions' competing interests by examining the policies underlying the doctrines in conflict. In Babcock, for example, New York's policy of compensating residents who fall victim to negligent conduct by fellow residents clearly outweighed Ontario's policy of limiting the liability of host drivers, for the case involved no citizen or insurer whom Ontario had a valid interest in protecting.
Since Babcock, twenty-seven states, Puerto Rico, and the District of Columbia have abandoned the place-of-injury rule as dispositive of choice-of-law issues in tort cases, 8 while ten states have " See note 21 supra, " The Second Restatement directs courts to consider "(a) the place where the injury occurred, (b) the place where the conduct causing the injury occurred, (c) the domicil, residence, nationality, place of incorporation and place of business of the parties, and (d) the place where the relationship, if any, between the parties is centered," and to evaluate these factors "according to their relative importance with respect to the particular issue." RE-STATEMENT (SEcoND) OF CoNwuCr OF LAws § 145. These specific considerations are to be marshaled in the service of more general principles set forth in § 6 of the Second Restatement. See id.; id. § 6 (quoted in note 47 infra).
decided to retain that rule. 2 The trend against the place-of-injury rule has apparently gained renewed momentum in the last year, with two jurisdictions adopting the "most significant relationship" test 0 and another moving to reconsider the traditional rule. 3 1 Now that the place-of-injury rule is demonstrably the minority view, more courts can be expected to reject the vested rights doctrine and to adopt the majority's policy-oriented rule.
HI. VIRGINIA REAFFIRMs THE PLACE-OF-INJURY RuLi
The Supreme Court of Virginia chose to retain the traditional place-of-injury rule in McMillan v. McMillan. " McMillan posed a factual pattern that other courts and commentators have seen as the "easy case" that demands adoption of a policy-oriented approach: a lawsuit between residents of the forum state concerning an accident that occurred in another jurisdiction." This section examines the McMillan decision and concludes that its rationale is unconvincing and that the Court failed to understand the virtues of the modern approach. automobile driven by her husband David on a social visit in Tennessee.
A. The McMillan Decision
3 4 Charging that the accident was caused by the joint negligence of David and the unidentified driver of a second vehicle, Glenna filed suit against them both in the Virginia circuit court. Under the domestic law of Virginia, a plaintiff may recover damages when injured in an automobile accident caused by a spouse's negligent conduct . 5 Tennessee, however, retains an interspousal immunity doctrine barring such an action." The trial court, applying the place-of-injury rule to resolve the choice-of-law issue, sustained David's defense of interspousal immunity and dismissed the action. 7 On appeal, the plaintiff urged the Supreme Court to abandon the place-of-injury rule in favor of the modern rule exemplified by Babcock and the Second Restatement. 8 The Court, however, affirmed dismissal of the action and expressly refused to adopt the modern rule. 3 ' The brief opinion emphasizes the "uniformity, predictability, and ease of application"' 0 of the traditional rule and' criticizes the policy-centered approach as "susceptible to inconstancy, particularly when, as here, the issue involves the substan-" The accident occurred 300 yards from the Virginia-Tennessee border, at the entrance to a bridge connecting the two states. Brief for Appellant at 2, McMillan v tive existence of a cause of action in tort." 41 The Court's characterization of the modern rule betrays an imperfect understanding of that approach. The basic premise of current theory is that a court should give effect to the law of that jurisdiction whose policies are most intimately involved in the question at hand. 42 The Court, however, made no apparent effort to evaluate the relative interests of Tennessee and Virginia in regard to whether spousal immunity should apply in McMillan. Instead, the Court assumed that the method espoused by the Second Restatement turns solely on "an analytical examination of the facts of each case to determine what law should govern the parties' substantive rights.' 43 The opinion seems to conclude that the "most substantial relationship" test mechanically applies the law of the jurisdiction having the greater number of contacts with the case, regardless of the nature of those contacts." In short, the Court failed to differentiate arbitrary contact-counting from a method that inquires into the policies implicated in the choice of law.
The McMillan Court quoted section 145 of the Second Restatement, which lists such physical contacts as the place where the wrongful conduct or injury occurred, the place where the parties reside, and the place where the parties' relationship is centered.
quires the judge to select the state with the "most significant relationship" in two steps: First, to identify the relevant contacts and, second, to evaluate the contacts in light of the policies of the conflicting doctrines. The Supreme Court recognized only the first step and then quickly returned to the place-of-injury rule.
B. Consistency under the Modern Approach
The Supreme Court failed to examine its assertion that the modem approach produces decisions less consistent and predictable than those resulting from the wooden place-of-injury rule. As evidence of the inconsistency ascribed to the modern approach, the McMillan Court cited the New York case of Kell v. Henderson " 8 as irreconcilable with the earlier opinion of the New York Court of Appeals in Babcock. Kell involved the converse situation from that presented in Babcock: a guest passenger was injured while the parties, both of whom were residents of Ontario, were visiting New York." Although Babcock might be read as favoring the application of Ontario law in these circumstances, the Kell court held that New York law controlled the applicable standard of liability. 50 [Vol. 67:315 of-law method. Like many judicial innovations, the Babcock opinion was imprecisely stated because the court wrote on a clean slate. As such, the opinion "produced inevitable confusion in the later cases.2 5 2 Other courts have been careful to learn from New York's mistakes and have developed the consensus reflected in the Second Restatement."s New York, however, continues to err. It announced procrustean rules in advance of concrete lawsuits presenting welldefined issues." Moreover, Kell leaves the New York court vulnerable to the criticism that it has reduced the central governmentalinterest analysis to a preference for residents over nonresidents or, in short, to "self-serving parochialism. 25 supra) . When, as in Kell, however, the parties may be using the forum to circumvent the law of their domicile, the interests of the foreign jurisdiction become more significant and may pose a "real" conflict. See R. WmNTRAUB, supra note 11, § 6.15, at 298; Trautman, supra note 21, at 467. Conversely, the interests of the forum state are diminished by the fact that "the social and economic consequences of the accident will be felt in [the domicile]." Sedler, supra note 33, at 1035. Nevertheless, the It has already been shown that courts laboring under the vested rights doctrine often produce inconsistent results in striving to avoid unjust applications of the rule. 5 6 Moreover, the inconsistency that the Virginia Court attributed to the operation of the modern rule does not appear to have occurred. Professor Sedler's careful study of the "policy-centered" courts that have abrogated the vested rights approach reveals that these courts agree on the way to solve almost all of the typical practical problems. 57 Professor Leflar has reached a similar conclusion, finding that "modern decisions, regardless of exact language, are substantially consistent with each other." ' 8
C. Is a Policy-Oriented Approach Needed?
The developing law is clearest in actions where two residents have an automobile accident in a foreign jurisdiction where a guest statute or an interspousal immunity doctrine is in effect, and return to litigate in their home state, which permits recovery. Professor Sedler's survey of recent choice-of-law decisions reveals that all states that have espoused the modern methodology uniformly hold that "when two residents of the forum are involved in an accident in another state, the law of the forum applies." 59 Thus, the McMillan pattern-spouses from a nonimmunity state litigating as adverse parties claims arising from an accident that occurred in an immunity state-has become a textbook illustration of the urgent need to reject the place-of-injury rule. 60 Professor Weintraub even suggests that, in this setting, enforcing a foreign immunity may deny equal protection by irrationally distinguishing the plaintiff from other injured forum residents based solely on the fortuitous situs of the accident. 61 Indeed, some states that retain the place-of-injury rule carve out an exception and refuse on grounds of local policy to apply foreign intrafamilial immunity doctrines. 6 2 majority follows Kell and applies the law of the forum. Id. 
[Vol. 67:315
McMillan itself illustrates the absurdity of not implementing the law of the forum in such cases. In 1971, the Supreme Court abolished interspousal immunity in automobile accident cases, relying on the pervasiveness of insurance coverage and the strong policy of compelling wrongdoers to compensate their victims. s Tennessee chooses to maintain that immunity, notwithstanding modern insurance practices," in the belief that immunity preserves family harmony." McMillan, though, involved Virginia spouses and a Virginia insurer; Tennessee's interests were not at stake. Thus, by adhering to the arbitrary place-of-injury rule in McMillan, the Court subordinated important Virginia policies to Tennessee interests that, in the circumstances, were merely abstract.
Even if the modern approach failed to produce uniform results, the McMillan decision would be unjustified. Modern analysis clearly does fail to provide quick answers to all hard choice-of-law problems. To its credit, though, current theory focuses the court's attention on the critical policies underlying doctrines in conflict.
McMillan's place-of-injury rule may be simple and even relatively predictable, but it is also highly arbitrary and ignores the intricacies of life. The outrageous results that the traditional rule produces make its supposed certainty a dubious virtue. Moreover, as Professor Weintraub has stated:
[I]n shaping legal rules to apply to the complexities of the human condition, a quest for absolute certainty and complete simplicity is a child's dream. Rigid, simple rules produce irrational and dysfunctional solutions to variable, complex problems. Legal rules should be, perhaps inevitably must be, rules that produce socially desirable solutions to the problems to which those rules are addressed and that also are feasible for the members of a learned profession to administer. The place-of-wrong rule focuses on the one contact, injury, that, in unintentional tort cases, is most likely to be unrelated to the policy of any tort rule. The price paid for the simplic- Sweeney, 402 Mich. 234, 262 N.W.2d 625 (1978) ity of that rule is, therefore, too high." 8 Certainty and predictability are now developing as the courts apply policy-oriented tests to current choice-of-law problems in tort cases. "This body of law," Professor Leflar observes, "is being lifted up by the courts to a well-watered plateau high above the sinkhole that it once occupied. 8 67
IV. CONCLUSION
The Supreme Court of Virginia has stated that" '[tihe nature of the common law requires that each time a rule of law is applied it be carefully scrutinized to make sure that the conditions and needs of the times have not so changed as to make further application of it the instrument of injustice.' "8 The Court's summary reaffirmation of the place-of-injury rule in McMillan v. McMillan reveals no such scrutiny; as a result, choice of law in Virginia is left in Leflar's "sinkhole." The Court squandered an excellent opportunity to join the majority of jurisdictions in rejecting the capricious place-of-injury rule in favor of a more modern policy-oriented approach and to raise Virginia's choice-of-law theory to the plateau where it now rests elsewhere.
